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"Attorney.' 

No. 9421 
An Act to amend the law with respect to Powers of 
Attorney, to re-enact Part XL of the Instruments Act 

1958, to amend the Public Trustee Act 1958, the 
Transfer of Land Act 1958 and the Trustee Companies 

Act 1958 and for other purposes. 
[Assented to 20 May 1980] 

BE IT ENACTED by the Queen's Most Excellent Majesty by and 
with the advice and consent of the Legislative Council and 
the Legislative Assembly of Victoria in this present Parliament 
assembled and by the authority of the same as follows (that is to 
say): 

1. (1) This Act may be cited as the Instruments {Powers of 
Attorney) Act 1980. 

(2) In this Act the Instruments Act 1958 is called the Principal 
Act. 

(3) This Act shall come into operation on a day to be fixed by 
proclamation of the Governor in Council published in the 
Government Gazette. 

2. For Part XI. of the Principal Act there shall be substituted 
the following Part: 

'PART XL—POWERS OF ATTORNEY 
104. In this Part— 

"Attorney" in relation to a power of attorney means a person 
appointed attorney under the power of attorney. 

"Purchaser" 
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"Purchaser" means a purchaser for valuable consideration "Purchaser." 
and includes a lessee mortgagee or other person who 
for valuable consideration acquires an interest in 
property and "purchase" has a meaning corresponding 
with that of purchaser and "valuable consideration" 
includes marriage but does not include a nominal 
consideration in money. 

"Tenant for life" and "statutory owner" have the same ','i]r«?̂ «jfof 
meaning as in the Settled Land Act 1958. 0™!?°''' 

105. (1) Except where otherwise expressly provided the Application of 

provisions of this Part shall apply only to powers of attorney ''"'• 
created on or after the commencement of the Instruments {Powers 
of Attorney) Act 1980. 

(2) Notwithstanding the repeal of Part XI. of the Instruments 
Act 1958 and section 94 (2) of the Transfer of Land Act 1958 as 
in force immediately before the commencement of the Instruments 
{Powers of Attorney) Act 1980 the provisions of that Part and that 
section as so in force shall continue to apply to and in relation to 
powers of attorney created before the commencement of that Act. 

106. (1) An instrument creating a power of attorney may be Execution of 
executed by, or by direction and in the presence of, the donor of StioTOy? 
the power. 

(2) Where such an instrument is executed by a person by 
direction and in the presence of the donor of the power, two other 
persons shall be present as witnessess and shall attest the instrument. 

107. (1) A general power of attorney in or to the effect of the P°^ of. 
form set out in Schedule 12 shall operate to confer— woroe?. 

{a) on the attorney under the power; or 

{b) if there is more than one attorney, on the attorneys 
acting jointly or acting jointly or severally, as the case 
may be— 

authority to do on behalf of the donor anything (other than delegate 
his powers under the power of attorney) which he can lawfully do 
by an attorney. 

(2) A general power of attorney given by a person shall not 
operate to delegate to the attorney under the power the execution 
or exercise of all or any trusts, powers and discretions vested in 
him as trustee, either alone or jointly with any other person or 
persons. 

(3) In this section "trustee" includes a tenant for life and a 
statutory owner. 

108. (1) The 
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Execution of 
instrument. &c. 
by attorney 
under power 
of attorney. 

Powers of 
attorney 
given as 
security. 

108. (1) The attorney under a power of attorney may, if he 
thinks fit— 

(a) execute any instrument with his own signature, and, 
where sealing is required or employed, with his own 
seal; and 

(b) do any other thing in his own name— 
and any instrument executed or thing done in that manner shall 
be as effective as if executed or done by the attorney under the 
power— 

(a) with the signature; 

(b) with the signature and seal; or 
(c) in the name— 

(as the case may be) of the donor of the power. 

(2) Notwithstanding the provisions of sub-section (1), an 
instrument executed by the attorney under a power of attorney shall 
be executed in such a way as to show that he does so as attorney 
for the donor of the power. 

(3) This section applies to a power of attorney whether created 
before or after the commencement of the Instruments (Powers of 
Attorney) Act 1980 

(4) For the avoidance of doubt it is hereby declared that an 
instrument to which sub-section (3) or (4) of section 74 of the 
Property Law Act 1958 applies may be executed either as provided 
in those sub-sections or as provided in this section. 

109. (1) Where a power of attorney is expressed to be irrevocable 
and is granted to secure— 

(a) a proprietary interest of the attorney under the power; or 
(b) the performance of an obligation owed to the attorney— 

then, so long as the attorney has that interest or the obligation 
remains undischarged, the power shall not be revoked— 

(c) by the donor without the consent of the attorney; or 

(d) by the death or incapacity or bankruptcy of the donor 
or, if the donor is a body corporate, by its winding 
up or dissolution. 

(2) A power of attorney given to secure a proprietary interest 
may be given to the person entitled to the interest and the persons 
deriving title under him to that interest, and those persons shall be 
duly constituted attorneys under the power for all purposes of the 
power but without prejudice to any right to appoint substitutes 
given by the power. 

110. (1) Where— 
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110 . (1 ) W h e r e — ProtecUon of 
attorney and 

(a) an attorney does an act under a power of attorney ^ ^ „ ^ ^ 
within the scope of the power; and revSked?"' " 

(b) at that time the attorney does not have notice that the 
power had been revoked— 

he shall be entitled to rely on the power, as against the- donor and 
any other person, notwithstanding any revocation of the power 
before the time of the act, in the same manner and to the same extent 
as if the power had not been revoked before the time of the act. 

(2) Where— 
(a) an attorney does an act under a power of attorney within 

, the scope of the power; 

(b) at the time of the act of the attorney or afterwards, a 
third person— 

(i) acts as a purchaser or incurs an obligation or 
otherwise acts to his detriment in a transaction (with 
the attorney or with any other person) which depends 
for its validity or effect on the power not having been 
revoked at the time of the act of the attorney; or 

(ii) acts in reliance on a right, title or interest which so 
depends; and 

(c) at the time of the act of the third person he does not 
have notice that the power had been revoked before the 
time of the act of the attorney— 

the third person and any person claiming under him shall be entitled 
as against the donor and the attorney and any other person, to 
rely on the power, notwithstanding any revocation of the power 
before the time of the act of the attorney, in the same manner and 
to the same extent as if the power had not been revoked before the 
time of the act of the attorney. 

(3) Sub-section (2) shall not entitle an attorney to rely on a 
power in support of an act within the scope of the power done by 
hiih with notice of revocation of the power. 

(4) Where the power is expressed in the instrument creating it 
to be irrevocable and to be given by way of security then, unless 
the third person knows that it was not in fact given by v̂ay of security, 
he shall be entitled to assume that the power is incapable of 
revocation except by the donor acting with the consent of the attorney 
and shall accordingly be treated for the purposes of sub-section (2) 
as having notice of the revocation only if he knows that it has been 
revoked in that manner. 

(5) Except 
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Proof of 
instrument 
creating 
powers. 

(5) Except as is otherwise expressly provided in sub-section (4) 
notice of the revocation of a power of attorney includes notice of the 
occurrence of any event (such as the death of the donor) whicii has 
the effect of revoking the power. 

111. (1) The contents of an instrument creating a power of 
attorney may be proved by means of a copy which— 

(a) is a reproduction of the original made with a 
photographic or other device for reproducing 
documents in facsimile; and 

(b) contains the following certificate or certificates signed 
by the donor of the power or by a solicitor, stock broker, 
justice of the peace, notary public or any other officer 
authorized by law to administer an oath or by a person 
of a prescribed class, that is to say: 

(i) A certificate at the end to the effect that the copy 
is a true and complete copy of the. original; and 

(ii) If the original consists of two or more pages, a 
certificate at the end of each page which creates the 
power of attorney of the copy to the effect that it is a 
true and complete copy of the corresponding page 
of the original. 

(2) Where a copy of an instrument creating a power of attorney 
has been made which complies with sub-section (1), the contents of 
the instrument may also be proved by means of a copy of that 
copy if the further copy itself complies with that sub-section, taking 
references in it to the original as references to the copy from which 
the further copy is made. 

(3) For the purposes of this section a document shall be deemed 
to be reproduced in facsimile notwithstanding that the reproduction 
is enlarged or reduced in size so long as the document is clearly 
legible. 

(4) In this section "stock broker" means a stock broker as 
defined in the Securities Industries Act 1975. 

References to 
instruments to 
include 
certain 
copies. 

112. In this Part a reference to an instrument includes a reference 
to a copy of the instrument which complies with the requirements 
of section 111. 

Regulations. 113. The Govcmor in Council may make regulations for or 
with respect to any matter or thing which by this Part is authorized 
or required to be prescribed or which is necessary or convenient to 
be prescribed for the purposes of this Part.'. 

3. For 
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3. For Schedules 12 to 15 (both inclusive) there shall be Substitution of 

substituted the following schedule: No°62re. 
"SCHEDULE 12 

GENERAL POWER OF ATTORNEY 

THIS GENERAL POWER OF ATTORNEY is made on the day of , 
19 , by A.B. of 
in pursuance of section 107 (1) of the Instruments Act 1958. 
1. I APPOINT C D . of (or C D . of 

and E.F. of 
jointly (or jointly and severally)) to be my attorney(s). 

2. I AUTHORIZE my attorney(s) to do on my behalf any thing that I may lawfully 
authorize an attorney to do. 
SIGNED SEALED AND DELIVERED by " . 

4. In section 1 for the expression— consequential 
"Part X L - *"""'""'"'• 

Division 1.—Special Provisions as to Powers 
of Attorney by Corporations ss. 104-112. 

Division 2.—General ss. 113-125." 

Powers of~ 
Attorney 
ss. 104-
125. 

there shall be substituted the expression— 

"Part XL—Powers of Attorney ss. 104-113.". 

5. (1) For section 12 of the Public Trustee Act 1958 there shall t,"""f£Z"'\°/ 
1 • I . <• 1 1 • < • No. 6350 s. 12. 

be substituted the following section: 
"12. Any executor administrator or trustee may appoint the Power to 

executor 

Public Trustee to act as executor administrator or trustee in his administrator 
stead, and the Public Trustee if so appointed by power of attorney appoint Public 

under seal may act within the scope of the authority conferred upon STh""tead?&c. 
him as effectually as the executor administrator or trustee could 
have acted and may exercise all discretionary and other powers 
delegated by the principal as fully as the principal could have 
exercised them.". 

(2) The Transfer of Land Act 1958 shall be amended as Amendment of 
c u J J No. 6399 
l O l l O W S : sa. 94 and n o . 

{a) For section 94 (2) there shall be substituted the following 
y sub-section: 

"(2) Where it appears to the Registrar that anything 
done by a person purporting to act under a power of 
attorney falls within the scope of the power, the Registrar 
shall not be concerned to inquire whether or not the 
power was in force when the thing was done." ; 

{b) In section 110 (3) after paragraph (A) there shall be 
inserted the following paragraph: 

"(c) in consequence of the Registrar's not inquiring as 
to whether a power of attorney was in force when 

anything 
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Repeal of 
No. 6401 
«. 30 (4). (5). 
(6) and (7). 

Amendment of 
No. 6402 t. 13. 

Company may 
be appointed 
to act as 
temporary 
executor 
administrator 
or trustee. 

anything purporting to have been done under the 
power and falling within its scope was done.". 

(3) Sub-sections (4), (5), (6) and (7) of section 30 of the Trustee 
Act 1958 are hereby repealed. 

(4) For section 13 of the Trustee Companies Act 1958 there shall 
be substituted the following section: 

"13. Any executor administrator or trustee may appoint a 
trustee company to act as executor administrator or trustee in his 
stead, and a trustee company if so appointed by power of attorney 
may act within the scope of the authority conferred upon it as 
effectually as the executor administrator or trustee could have acted 
and may exercise all discretionary and other powers delegated by the 
principal as fully as the principal could have exercised them.". 


